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THE BASICS 

All tangible taxable property...shall be assessed and taxed at a 
uniform and equal rate on the basis of its fair market value... 
UCA 59-2-103 
“Fair market value” means the amount at which property would 
change hands between a willing buyer and a willing seller, neither 
being under any compulsion to buy or sell and both having 
reasonable knowledge of the relevant facts. UCA 59-2-102(12) 
Three approaches have been recognized: 
§      Market: examines the prices at which comparable parties have 
been bought and sold. 
§      Cost: uses replacement cost less depreciation. 
§      Income: computes the present value of anticipated income.  

 Beaver County v. Utah State Tax Commission 916 P.2d 344 (Utah 1996) 

 
 



   
The Trier of Fact  

Determines the Method Used 
§  Choice of Valuation Method is a question of fact. 

Beaver County 

§  On appellate review the determination by the 
trier of fact will be upheld if “supported by 
substantial evidence based upon the record as  
a whole. Cache County v. Property Tax Division of Utah State Tax Commission 922 P.2d 
758,767 (Utah 1996) 

§  Thus in Utah the method of valuation  will in 
most instances be determined by the Utah State 
Commission or the Utah District Court.  

 

  



   
Some Possible Approaches 

§  Disregard Contamination: Assessors argue that polluters 
should not be rewarded with lower property tax. See Commerce Holding 

corp. V. Babylon  673 N.E. 2d 127 (Ct of Appeals NY 1996). This approach has not 
been adopted by Utah, but Utah courts have yet to rule where the 
discharge originated with the taxpayer. 

§  Reduce Value By Clean Up Costs. The USTC has said this 
is the “normal method” but there is no case of record where they 
have employed it. It would be normal if the land owner were under a 
legal obligation to remediate promptly.  
Otherwise, it is unlikely to be used.  
Schmidt v. Utah State Tax Commission 980 P.2d 690 (Utah 1999) 

§  20% Reduction for “Stigma.” Proposed by Salt Lake County in Schmidt 



   
“Value in Use” Method 

§  Separate the value of the land from the value of 
the building. 

§  Reduce the value of the land by the cost of 
clean-up (but not below zero). 

§  Value the building based on replacement cost 
less depreciation. 

§  This method has been upheld twice in Utah; 
Both involved residences. Schmidt; Salt Lake County Board of Equalization  v. 
Utah State Tax Commission (ex. Rel. Bagget) 2005 WL 2045823(Utah App.) 



   
Limitations 

§  “Value in Use” lends itself to property where the value of the building 
can be ascertained separately from the land; it might not be applied 
so readily to mines, rights-of-way or industrial property. 

§  If the building can be used in place a person owning the land (but 
not the building) could require rent, so the land itself does have 
value. Assessors might assert this. 

§  It might be argued that the requirement to pay rent reduces the 
value of the building in the same amount the right to receive rent 
increases the value of the land, so is a wash. 

§  A taxpayer might argue that the contaminated land must have zero 
value, so he is entitled to take a “rental discount” on his building.  



   
Five Factors 

 Because there is little Utah law concerning 
contamination outside the residential 
context, consider five factors. These have 
all been mentioned in some form in the 
cases. They are not independent; they 
depend on each other. 



   
1. Cost of Remediation 

§  The cost depends on when the remediation must 
occur. 

§  Over time, technology improves and this tends to 
lower remediation costs. 

§  However over time the standards which must be 
met tend to rise, increasing costs. 

§  Thus the cost of anything other than an 
immediate remediation is hard to determine. 



   
2. Value of Property  

at Current Use 
§  Property is generally valued based on its 

“highest and best use.” 
§  If no clean-up is required (or the requirement is 

at a later date) then the question is to what 
extent the contamination impairs that use. 

§  If the use is not impaired then the decrease in 
value would be based either on “stigma” or the 
present value of clean-up costs that will 
subsequently be required. 



   
3. Will Contamination Spread? 

§  Even if clean-up is not legally required, the 
contamination could spread, increasing subsequent 
clean-up costs. 

§  For example a soil contaminant might eventually reach a 
water table, or migrate to other property, resulting in 
increased clean-up liability for the owner. 

§  Thus the time for clean-up may, as an economic matter 
be earlier than legally required; similarly the clean-up 
standard (and hence cost) may be more than legally 
required based on current contamination. This may 
support a greater discount.   



   
4. Will Clean-Up be required? 

§  A person other than the land-owner (“potentially 
responsible party”) could be required to fund (or help 
fund) the clean-up. 

§  It may be subsequently established that the particular 
contaminant can be allowed to remain on the land. 

§  The contaminant may disintegrate over time. 

§  In general these things cannot be known at the time of 
valuation and some sort of statistical/probability analysis 
may be required. 



   
5. Timing 

§  If remediation is not required immediately, deferring 
clean-up will affect cost (factor #1) and could result in 
remediation not being required at all (factor #4). 

§  Timing could be affected by use (factor #2). For example 
land held for subdivision may not need to be cleaned-up 
until subdivided lots are sold. Timing could also be 
affected by the potential spread of contamination  
(factor #4). 

§  Hence the value discount will depend in part on when 
remediation must or should (from an efficiency 
standpoint) occur. 


