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   Like virtually every other court watcher, your Taxpayers Association was 
flabbergasted by Chief Justice John Roberts’ opinion upholding President 
Obama’s signature legislative achievement, the “Patient Protection and 
Affordable Care Act,” more commonly known as “Obamacare” (NFIB v. 
Sebellius). While we are certain that federal control of health insurance will 
accelerate the cost of healthcare, we are even more troubled by the expansive, 
perhaps even limitless authority Roberts’ opinion confers on Congress. 
The Expansive Commerce Clause 
   For more than a century, Congress and the Supreme Court have battled over 
how far Congress’ power under the “Commerce Clause” extends. (“The 
Congress shall have power to…to regulate commerce…among the several 
states,” Article I, Section 8 of the U.S. Constitution.) Prior to the New Deal, the 
Supreme Court limited Congress’ authority under this clause to clear examples 
of “interstate” commerce, so Congress’ ability to regulate commerce that was 
exclusive to a single state was extraordinarily limited. 
   Following the infamous “switch in time that saved nine,” the Supreme Court 
reversed course, and affirmed a much broader definition of “interstate 
commerce.” In its most sweeping definition, the Supreme Court held that 
interstate commerce included wheat grown on a small family farm and entirely 
consumed on the farm. The Court argued that if the farmer hadn’t grown his 
own wheat, he would have had to purchase wheat elsewhere, and that wheat 
might have travelled among the states. So if something might be bought and 
sold across state lines, the Supreme Court held that Congress had the authority 
to regulate it. 
Creating Commerce to Regulate It 
   While that understanding of the Commerce Clause opened vast opportunities 
for Congress to regulate, until Obamacare, Congress had never tried to create 
commercial activity so they could regulate it. Under Obamacare, Congress 
requires virtually all Americans to purchase health insurance, a provision more 
commonly known as “the Individual Mandate.” (“Virtually” means that low-
income Americans receive insurance from Medicaid or Medicare and are not 
subject to the Shared Responsibility payment.) Beginning in 2014 if you refuse to 
purchase insurance for yourself, Obamacare imposes a monetary penalty 
(charitably titled a “Shared Responsibility Payment”) that you must pay the IRS. 
   The Individual Mandate is the policy and constitutional centerpiece of 
Obamacare. The Individual Mandate forces even young healthy individuals to 
purchase insurance, or make the Shared Responsibility Payment. Since they are 
the least likely consumers of health care, including them in the risk pool may 
make it possible for insurers to pay for applicants whose pre-existing conditions 
would otherwise bankrupt an insurance company. (Obamacare’s other big 
innovation requires insurance companies to cover all applicants whether or not 
they have an expensive pre-existing condition.)  
The Individual Mandate: Centerpiece of Obamacare 
   Constitutionally, the Insurance Mandate is at the center of Obamacare because 
it tests the limits of Congress’ authority. As noted above, Obamacare represents 
the first attempt by Congress to first create and then regulate interstate 

Is Congress’ taxing power now unlimited? 
What you need to know about the 
Court’s decision on Obamacare 
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http://www.supremecourt.gov/opinions/11pdf/11-393c3a2.pdf
http://www.law.cornell.edu/constitution/articlei#section8
http://en.wikipedia.org/wiki/The_switch_in_time_that_saved_nine
http://www.law.cornell.edu/supct/search/display.html?terms=Wickard%20v.%20Filburn&url=/supct/html/historics/USSC_CR_0317_0111_ZO.html
http://www.law.cornell.edu/supct/search/display.html?terms=Wickard%20v.%20Filburn&url=/supct/html/historics/USSC_CR_0317_0111_ZO.html
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Obamacare Tax Increase Timetable 

The following provisions of the “Patient Protection 
 and Affordable Care Act” (Obamacare) are projected  
to raise at least $10 billion within a 10-year window,  
according to the Tax Foundation. The provisions are  

listed by the year that they take effect. 

Some of the tax increases in the Patient Protection and 
Affordable Care Act (Obamacare) 

Effective 
Year 

Provision Notes 

 
Retroactive 

Exclude unprocessed fuels 
from the cellulosic biofuel 

producer credit 

 

2010 10% excise tax for indoor 
tanning 

 

2011 Annual fee on manufacturers 
& importers of branded drugs 

$2.5 billion in 
2011 

  $2.8 billion in 
2012-13 

  $3 billion in 
2014-16 

  $4 billion in 2017 
  $4.1 billion in 

2018 
  $2.8 billion 

thereafter 
2013 2.3% excise tax on 

manufacturers and importers 
of certain medical devices 

 

2014 Excise tax on individuals 
without health insurance 

 

 Annual fee for providing health 
insurance 

$8 billion in 2014 

  $11.3 billion in 
2015-16 

  $13.9 billion in 
2017 

  $14.3 billion in 
2018 

  Further indexed 
growth thereafter 

2018 Health insurance tax on high 
income taxpayers 

 

Source: The Tax Foundation’s “Timeline of Tax Provisions in the 
House Healthcare Bill,” available at 
http://taxfoundation.org/article/timeline-tax-provisions-house-health-
care-bill, and the Joint Committee on Taxation’s Technical 
Explanation of the “Reconciliation Act of 2010,” as amended, in 
combination with the “Patient Protection and Affordable Care Act” 
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Roberts and Court Conservatives Restrict  
Congress’ Commerce Clause Authority 
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commerce. While many in the academic world assumed the 
Supreme Court would easily uphold the Individual Mandate as 
an appropriate use of Congress’ power to regulate interstate 
commerce, the oral arguments over Obamacare suggested that 
the Supreme Court did not believe the Commerce Clause 
justified the Individual Mandate. 
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   When the decision came out last month, Chief Justice John 
Roberts led a sharply divided Court in ruling that the Individual 
Mandate was unconstitutional under the Commerce Clause, but 
was constitutional under Congress’ broader taxing authority. 
Chief Justice Roberts, along with Justices Scalia, Kennedy, 
Thomas and Alito all agreed that Congress cannot first create 
commerce through the Individual Mandate, and second regulate 
it. The interstate commerce must already exist for Congress to 
regulate it. 

Roberts and Court Liberals  
Expand Congress’ Taxing Authority 

4

   However, Chief Justice Roberts and Justices Ginsburg, 
Sotomayor, Breyer and Kagan ruled that the Shared 
Responsibility Payment can be understood as a tax imposed on 
Americans who choose not to purchase health insurance. So 
construed, Roberts argued, the Individual Mandate is a 
constitutional use of Congress’ taxing power. 
How Far Does Congress’ Taxing Power Extend? 
   Chief Justice Roberts’ opinion claims, “although the breadth of 
Congress’s power to tax is greater than its power to regulate 
commerce, the taxing power does not give Congress the same 
degree of control over individual behavior.” Roberts’ chilling 
opinion permits Congress to regulate all kinds of individual 
behavior through the power to tax. 
   Under the Roberts’ opinion, Congress need only impose a 
penalty collected by the IRS without any other criminal 
sanctions, and Congress’ taxing power will justify it. Roberts 
argued that Congress can create commerce, as long as the penalty 
for failing to participate doesn’t cost as much as the commercial 
transaction would have. Although this case didn’t touch on the 
limits of Congress’ authority to prohibit behavior under the 
taxing power, Chief Justice Roberts’ opinion suggests no reason 
why Congress couldn’t use a similar mechanism. 
   For example, Congress might use its taxing authority to 
prohibit developers from using less energy efficient designs in 
their buildings. By most accounts, the Commerce Clause does not 
justify this requirement, but Chief Justice Roberts would 
presumably uphold that requirement, as long as the penalty for 
using insufficiently energy efficient designs is paid to the IRS, no 
other criminal sanctions would apply, and the penalty isn’t too 
high. (Who knows what too high might be?) 
A New Hope? 
   In the short term, the Supreme Court’s Obamacare decision 
suggests serious problems. As the last example showed, 
Congress’ taxing power can now extend into what have 
historically been authorities reserved exclusively to the states. 
However, Supreme Court jurisprudence is full of tests articulated 
in one case, only to be abandoned as unworkable very quickly 
thereafter. Chief Justice Roberts’ expansion of the taxing power 
may also be temporary. 
   Roberts’ opinion suggests another possible means of reining in 
both Obamacare and Congress’ authority under the taxing 
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power. Article I Section 7 of the Constitution requires that “all 
bills for raising revenue” originate in the House of 
Representatives. However, Obamacare began its legislative 
journey in the Senate, which means its passage may have 
violated the Constitution. However, the Supreme Court has 
not ruled on whether Obamacare should have originated in 
the House. 

http://en.wikipedia.org/wiki/Marsh_v._Chambers
http://en.wikipedia.org/wiki/Employment_Division_v._Smith
http://www.law.cornell.edu/constitution/articlei#section7
http://taxfoundation.org/article/timeline-tax-provisions-house-health-care-bill
http://taxfoundation.org/article/timeline-tax-provisions-house-health-care-bill
http://www.utahtaxpayers.org
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   Public funding for a convention 
center hotel is Salt Lake County’s 
version of “The Song That Never 
Ends.” No matter how many times 
you think it will end, proponents of 
public funding for a convention 
center hotel keep on singing it. In 
starting another verse, Salt Lake’s 
County Council has approved 
spending $25,000 of county money to 
evaluate a funding mechanism for the 
hotel.  

   In 2011 your Taxpayers Association convinced the Salt Lake 
County Council not to approve a convention center hotel. 
Unwilling to let the song end, the council agreed to postpone a 
final decision until they knew how the convention center hotel 
would be funded. 
   Given the opposition (from your Taxpayers Association, 
among others) to directly subsidizing the building or 

operations of the hotel, Salt 
Lake County explored other 
ways to “assist” the hotel 
without direct subsidies. The 
most frequently discussed 
options today are for 
taxpayers to pay for a parking 
structure that would be 

available to both the hotel and the public generally. However, 
Salt Lake County isn’t sure of the range of available options. 
   To identify and evaluate available options, this year Mayor 
Corroon and his staff asked the County Council to approve an 
RFP for a consultant to evaluate these financing questions. 
Under the proposed RFP, Salt Lake County and Salt Lake City 
would each pay $25,000, for a total of $50,000. 
   Hiring a consultant to evaluate possible funding mechanisms 
sounds benign. What harm can possibly come from studying 
an issue further? In reality, a consultant’s conclusion is nearly a 
foregone conclusion from the beginning. Consultants 

My Corner: Salt Lake County Council Takes  
Next Step Towards Publicly Funded Convention Center Hotel 

 
Association President  
Howard Stephenson 
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   On Tuesday, June 26, many Weber County residents will be 
on vacation. Others will be playing with their children and 
grand children. If the past is any indication, only a few Weber 
County residents will cast ballots to decide who should be the 
Republican nominee for president, U.S. Senator and Utah 
Attorney General. Even fewer residents will vote on the Weber 
School District’s $65 million bond. That is just the first reason 
Weber taxpayers should vote AGAINST this bond. 
   For decades the Utah Taxpayers Association has worked with 
the Legislature to prevent school districts, cities and counties 
from holding bond elections on any date other than the 
November general election. Inevitably, the cities, school 
districts, and counties claim that they need the June primary 
election, so they can fix damage in case of an emergency like 

Weber School District Illegally Spends  
Taxpayer Money to Promote Bond 

2

understand what they are hired to find, and succeed precisely 
because they find what they were hired to find. 
   Speaking specifically of the reports consultants produce about 
publicly-funded convention centers, Jeffery Sachs, a partner at 
the consulting firm Stragic Advisory Group, told Forbes 
Magazine in 2005, "You lose clients if you shoot down projects. 
They've already made up their minds by the time they come to 
us." In other words, Salt Lake County’s consultant will almost 
inevitably recommend a mechanism for some public funding 
for the hotel, just as Mayor Corroon hopes. 
   That view may seem dim, but consider the following. Salt 
Lake County’s desire for a convention center hotel is well 
known. If private investors felt demand justified a convention 
center hotel, they would be 
recruiting other investors, and 
pulling building permits. There 
would be no need for a consultant to 
evaluate funding mechanisms, and 
the county would not have to pay a 
single dime. 
   Unfortunately, the County Council 
refused to stop singing. Republicans 
Max Burdick and Michael Jensen 
joined Democrats Jani Iwomoto, Jim 
Bradley, Arlyn Bradshaw and Randi 
Horiuchi to approve this consultant 
study. (Republicans David Wilde, 
Richard Snelgrove and Jim DeBry voted against hiring a 
consultant to study the issue further.) 
   The next verse of the county’s song is as predictable as it will 
be repetitive. The report will (wrongly) predict that public 
funding of a convention center hotel will not jeopardize 
taxpayer dollars. Fortunately, the consultant study is just one 
more verse. After the consultant returns its report, the county 
council will still have to approve singing the next verse. 
Hopefully, there will be sufficient votes to end the song when 
the study is considered.  

Salt Lake County’s 
consultant will almost 
inevitably recommend a 
mechanism for some public 
funding for the hotel, just as 
Mayor Corroon hopes. 

 

Salt Lake County 
Mayor Peter Corroon  
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earthquake or flood. Reluctantly the Legislature has permitted 
bond elections in June, though they have been very clear that 
the June option should only be for actual emergencies.  
   Now the Weber School District hopes the very small 
proportion of the public who vote next Tuesday will approve a 
tax increase for every property owner in their respective areas. 
That’s the real rub with placing bond elections on the June 
ballot. Voter turnout in a June election is between 11% and 48% 
of the turnout in the November election. It is wrong to allow a 
tiny minority of voters to raise taxes on all their neighbors.  
   In Weber School District’s case, however, there are even more 
reasons to vote against their $65 million bond. State law 
prohibits the district from spending taxpayer dollars to 
“influence a ballot proposition.” They may spend taxpayer 

http://www.youtube.com/watch?v=9ffL573XI50
http://www.youtube.com/watch?v=9ffL573XI50
http://www.forbes.com/window/free_forbes/2005/0228/082_2.html
http://www.forbes.com/window/free_forbes/2005/0228/082_2.html
http://www.utahtaxpayers.org
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   Your Taxpayers Association is concerned with the growing 
number of June bond elections in Utah. This year, four entities 
held June bond elections, some for legitimate needs and others 
for “nice to haves.” Two school districts, Weber and Murray, 
placed $65 million and $33 million bonds, respectively, on the 
ballot to rebuild buildings and do seismic upgrades. These are 
legitimate needs, but should be voted on by the largest number 
of voters possible, which comes in a November election.  
   Not so legitimate needs in Draper and North Summit were 
also placed on the June ballot. Draper had placed a bond 
proposal for $29 million on the June ballot for an extravagant 
recreation center. After significant opposition from your 
Taxpayers Association, local businesses and concerned citizens, 
the city council voted to remove the proposal from the June 
ballot and reconsider the proposal.  
   In North Summit, taxpayers were asked to vote on an $8.5 
million recreation bond proposal, which placed a heavy burden 
on taxpayers in the small community. The community of North 
Summit made it clear that in this tough and uncertain economy, 
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a recreation center is not needed, defeating the bond with 87% 
of voters against the bond. 
   During the June Revenue and Taxation Interim Committee’s 
meeting, your Taxpayers Association was asked to present 
arguments for limiting what June bond elections can be used 
for. The legislature has made it clear that June elections are for 
emergency purposes, but this has not dissuaded over eager 
government entities from trying to get proposals passed when 
voter turnout is low and passage is easiest. It wasn’t long ago 
that the legislature limited bond elections to just June and 
November. In fact, ten years ago, a special election could be 
called at any time. Though it was clear to most that June 
elections were intended only for emergencies, such as 
infrastructure needs and natural disasters, because of the nature 
of recent June bond proposals, that have nothing to do with 
emergencies, the legislature needs to further restrain local 
governments from putting frivolous bond proposals on the June 
ballot.  

Voters Reject One Bond, Approve Two Others 

Entity For Against Result 
Draper Rec Bond REMOVED FROM BALLOT 

North Summit Rec Bond 200 (13%) 1,293 (87%) Fail 
Weber School District 8,401 (58%) 6,035 (42%) Pass 
Murray School District 3,322 (69%) 1,512 (31%) Pass 

Source: http://electionresults.utah.gov 
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money to inform, but they may not persuade. The Weber School 
District violated that law with their bond pamphlet. 
   The school district’s pamphlet asks, “What will happen if the 
bond is not passed,” and answers, “If the initiative did not pass 
it would be placed on the ballot at a later date.” That response 
sounds like a threat. 
   Regardless, the school 
district continues. “The cost 
to the taxpayer would likely 
increase.” That statement is 
designed to scare voters into 
voting for the bond. Nobody has a crystal ball on future interest 
rates or construction costs. The district could have held this 
bond election last November, but were apparently willing to 
risk the possibility that interest rates and construction costs 
would go up between November 2011 and June 2012. Even a 
new superintendent could have put this bond on last 
November’s ballot. They didn’t. 
   The district’s pamphlet also notes the age of the buildings to 
be replaced. “West Weber Elementary first opened its doors to 
students in 1928, the same year that Shirley Temple was born, 
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Amelia Earhart flew across the Atlantic, Mickey Mouse first 
appeared in Steamboat Willie and Herbert Hoover was first 
elected president.” These 
emotionally laden references 
have no informative purpose; 
rather, they only serve to 
persuade voters to support the 
school district’s bond by 
implying the buildings are too 
old. 
   There is no doubt that the 
school district has spent taxpayer dollars in support of their 
bond. They have ignored the Legislature’s clear directive to 
hold bond elections in November, except if there’s an 
emergency. If the district won’t listen to the Legislature, maybe 
they’ll listen to taxpayers. Tell the Weber School District to obey 
the law. On Tuesday, vote AGAINST the Weber School 
District’s $65 million bond. 

This was originally published in the June, 22, 2012 Standard Examiner. 

Voter turnout in a June 
election is between 11% 
and 48% of the turnout in 
the November election. 

These emotionally laden 
references have no 
informative purpose; rather, 
they only serve to persuade 
voters to support the school 
district’s bond by implying 
the buildings are too old. 

Keep up with the Utah Taxpayers Association on Facebook and Twitter 
  

www.facebook.com/utahtaxpayers @UtahTaxpayers 

http://electionresults.utah.gov/
https://www.facebook.com/utahtaxpayers
https://www.facebook.com/utahtaxpayers
http://twitter.com/#!/UtahTaxpayers
http://twitter.com/#!/UtahTaxpayers
http://www.utahtaxpayers.org
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   A new report shows Utah leading the way in funding 
distribution and coverage of public education dollars. These 
results come from the Education Law Center and Rutgers 
University’s 2nd National Report Card, asking “Is School Funding 
Fair?” 
   The report looked at four measures of fairness in public 
education funding: distribution, coverage, level and effort. 
Funding distribution was measured by determining the 
distribution of funding across local districts within a state, 
relative to student poverty. Utah received an “A” grade for its 
distribution. Utah is one of only 17 states that have progressive 
funding systems, meaning they provide greater funding for high-
poverty districts than to low-poverty districts. What this really 
means is that education funding in Utah is more equitable, so that 
students in the Park City School District (very high property 
values) are funded at similar levels as students in the Tintic 
School District (low property values). Utah, New Jersey and Ohio 
were the most progressive in terms of distribution.  
   Utah also performed well when coverage was measured. This 
measure looked at the proportion of school-age children 
attending the state’s public schools, as compared to those not 
attending the state’s public schools. Utah educates more than 95% 
of students in public schools compared with the national average 
of around 90%. Utah ranked 2nd, behind Wyoming.   
   Utah did not score well, however, on funding level or effort 
measures. Funding level measured the overall level of state and 
local revenue provided to school districts, and compared each 
state’s average per-pupil revenue with that of other states, 
including states within the region. The factors that influence the 
funding level measurement include student poverty (12% in Utah 
vs. 16% national average), regional wage variation, economies of 
scale, population density, and interplay between population 
density and economies of scale. Utah’s poor performance in 
funding level is due, in part, to unique circumstances in Utah. As 
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the report mentions, variables such as population and enrollment 
in private schools play a factor. Another limiting factor in Utah is 
the large population of school age children. Utah has the fewest 
number of income earners per pupil in the nation. 
   Effort measured the differences in state spending for education 
relative to state fiscal capacity, or simply put, the ratio of state 
spending to state per capita gross domestic product (GDP).  It also 
examined the degree of state fiscal capacity to raise funds to 
support public education. It is important to note that nearly 70% 
of Utah’s land is controlled by the federal government, which has 
limited the State’s ability to access oil, gas and minerals that could 
increase education funding.  
   The report encourages policymakers, stakeholders and 
taxpayers not to ask “how much” we spend on education, but 
whether schools have sufficient funding to deliver a high-quality 
education to all students. After all, success should be measured on 
student outcomes, not a dollar amount. The accompanying chart 
shows Utah as compared to neighboring states. You can view the 
entire report here: Is School Funding Fair? A National Report 
Card. 
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   When the Legislature passed HB 196 in 2010, raising the 
cigarette tax by $1.00 per pack, your Taxpayers Association 
opposed the bill and warned that it would drive Utahns out of 
state to purchase tobacco products. In the September 2010 issue 
of The Utah Taxpayer, we wrote that an increase in tobacco taxes 
did decrease Utah tax revenue. And, it continues to reduce 
revenues while neighboring states see an increase in revenues.   
   The Salt Lake Tribune reported in August 2010, “a hefty tobacco 
tax hike appears to have led to a huge drop in demand for 
cigarettes.” One business owner noted that tobacco sales at his 
business were down by almost thirty percent.  
   Now, two years later, the Salt Lake Tribune reported on June 19, 
2012, “At least $4 million in cigarette tax revenue has shifted to 
Idaho, Nevada, Wyoming and Colorado” from Utahns trying to 
escape higher taxes here.   
   This tax increase was promoted as a way to increase revenues 
and curb detrimental health hazards. Taxing certain activities 
does influence behavior, just not in the way that legislators hope. 
There is a core group of tobacco users, as with any group, that 
will not stop smoking because of a tax increase, but instead will 
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find alternative sources to purchase products. That is why HB 
196 (2010) was affectionately referred to as the “Evanston, 
Wyoming Stimulus Package.” The following chart conservatively 
estimates the revenue shifts to neighboring states.  

The Trend Continues: Cigarette Tax Increase  
Drives Users to Neighboring States 

Source: Utah Office of the Legislative Fiscal Analyst 

How Intermountain States fared on the  
National Report Card on State Funding 

State Distribution Effort Level Coverage 
Utah A F 50th 2nd 
Idaho D C 48th 4th 

Wyoming C B 1st 1st 
Colorado D F 35th 11th 
Nevada F F 38th 17th 
Arizona C F 42nd 33rd 

New Mexico C A 25th 19th 
Source: “Is School Funding Fair?” A National Report Card,” by Rutgers 
Graduate School of Education and the Education Law Center 

 

http://www.schoolfundingfairness.org/National_Report_Card.pdf
http://www.schoolfundingfairness.org/National_Report_Card.pdf
http://www.utahtaxpayers.org

